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On December 10, 2008, the Universal Declaration of Human Rights turns 60.  Created at the 
end of World War II, it is the founding document of the modern human rights movement.  
The Declaration speaks to all people in all countries in all political regimes.  It speaks 
especially strongly to people whose governments are in turmoil or transition, whether from 
conflict to peacetime, from a dictatorship to a democratic system, or from a colonial regime to 
independence.   
 
The “highest aspiration of the common people,” says the Declaration, is “the advent of a 
world in which human beings shall enjoy freedom of speech and belief and freedom from fear 
and want.”  When a period characterized by widespread or systematic human rights abuses 
comes to an end, people who have lived in fear speak out.  If we examine the political 
transitions in many countries in the decades since World War II, we see that four types of 
demands for asserting rights and dealing with the past arise.  First, people demand that the 
new authorities hold perpetrators accountable for past violations of human rights.  Second, 
people insist that the governmental structure of the past regime be reformed to prevent a 
future recurrence of past repressive practices.  Third, people want to know what really 
happened, both in personal terms (such as learning the fate of a loved one) and in terms of 
how the society came to be what it was.  Finally, people insist on a right to reparation, to 
restitution of property and to moral and material compensation for loses suffered during the 
period of oppression. 
 
States use a variety of approaches to meet these four demands for reckoning with past 
injustices.  These include prosecutions to hold perpetrators accountable, institutional reforms 
to reduce the possibility that repression will recur, truth-seeking activities such as truth 
commissions and exhumation projects, and reparations and restitution initiatives, including 
public memorial activities.  Every one of these accountability mechanisms relies on records. 
 
The recognition that archives and archivists play a central role in undergirding human rights 
has grown over the last decade.  A key event was the adoption in 1997 by the United Nations 
High Commission on Human Rights of a set of principles against impunity prepared by the 
French jurist Louis Joinet.  Joinet emphasized that a person has a right to know what 
happened, a right to the truth, but he also argued that society as a whole has both a right to 
know and a responsibility to remember.  He wrote: 
  

The right to know is also a collective right, drawing upon history to prevent violations 
from recurring in the future.  Its corollary is a “duty to remember,” which the State 
must assume, in order to guard against the perversions of history that go under the 
names of revisionism or negationism; the knowledge of the oppression it has lived 
through is part of a people’s national heritage and as such must be preserved.1 

 
As part of the measures a State must take to protect the right to know, the State “must ensure 
the preservation of, and access to, archives concerning violations of human rights and 
humanitarian law.”2   

                                                
1 “The Administration of Justice and the Human Rights of Detainees:  Question of the impunity of perpetrators 
of human rights violations (civil and political).  Revised final report prepared by Mr. Joinet pursuant to Sub-
Commission decision 1996/119,” United Nations Commission on Human Rights, Sub-Commission on 
Prevention of Discrimination and Protection of Minorities, E/CN.4/Sub.2/1997/20/Rev.1, 1997-10-02; updated 
by Diane Orentlicher, E/CN.4/2005/102, 18 February 2005, and E/CN.4/2005/102/Add.1, 8 February 2005.  
2Ibid., Principle 5. 
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Historically, archives existed to serve primarily the institution of which they were a part, 
whether a government or a church or a business.  During the course of the 20th century, 
government archives came to realize that they had an equal duty to serve the citizens of the 
state who seek to assert their rights and obtain benefits.  Now, in the 21st century, archivists 
understand that we are duty-bearers for human rights; that is, it is the duty of the archivist to 
select, protect and make available the records of institutions, with the clear understanding that 
some of these records are crucial evidence for the protection of the rights of individuals. 
  
How can archives be used to help society deliver justice and combat impunity, promote a non-
recurrence of conflict and oppression, discover the truth about the past, and obtain reparation?  
Let us look at the types documents held by archives that may be used in all four areas of 
activity. 
 
Prosecution and the right to justice 
 
The demand for justice under the rule of law is met through prosecutions (with associated 
witness protection programs) and protected through trial monitoring initiatives.  Prosecutions 
may be in international tribunals or domestic courts or “hybrid” courts that have both national 
and international elements.3  Prosecutions focus on individual perpetrators, while trial 
monitoring focuses on the institutional structures in the legal system.  Both use records 
extensively.  
 
Investigations and prosecutions  
To prosecute successfully, investigators and prosecutors need to understand three things about 
the organization whose officials they are prosecuting: the structure of the organization, the 
functions it performed and the records created as it carried out its functions.  This is true 
whether the accused is a member of a government or an opposition group or a paramilitary 
body.  Understanding the functions and sphere of activity of the entity includes understanding 
not only the territory in which it is authorized to operate and its relationships to other 
organizations and powers, but also the history of the entity and the way it carried out its 
affairs at various periods of its existence. Understanding the structure and functions also helps 
the prosecutor judge the probable authenticity and reliability of the documents from the 
organization that have been obtained as evidence.  If the records of the organization are 
already in an archives, the archival description of the records may provide the basic 
information about the structure and functions on which the prosecutor can build. 
 
Investigations and prosecutions will use whatever documentary materials are pertinent to the 
matter being investigated:  records of government (especially records of the military and the 
police and security services, overt or covert); records of non-governmental and international 
organizations; records of churches and businesses, schools and hospitals and morgues; copies 
of radio and television broadcasts, whether of government-owned media such as Radio 
Television Libre des Mille Collines in Rwanda or the broadcasts of investigative journalists, 
domestic or foreign; and personal papers. 
 
If the prosecutors are trying “system” crimes (defined as genocide, crimes against humanity 
and war crimes if committed on a large scale),4 understanding the flow of information to or 
from the leaders, whether generals or presidents or leaders of rebel groups, is crucial.  This 
requires a serious analysis of the records of the highest levels of the institution; here the 
                                                
3 International tribunals are the International Criminal Court, the International Tribunals for the Former 
Yugoslavia and Rwanda, and the International Court of Justice.  Hybrid courts are courts of mixed composition 
and jurisdiction, encompassing both national and international aspects, usually operating within the jurisdiction 
where the crimes occurred; they include the UN-established courts in Kosovo and East Timor, the Special War 
Crimes Chamber in Bosnia, the Special Court for Sierra Leone, and the Extraordinary Chambers in the Courts of 
Cambodia. 
4 “System” crime as a term comes from the post-World War II tribunal in Tokyo.  The assumption is that the 
scale of the acts is so large that an organized “system,” usually a State security force, is responsible for them.  
See Rule-of-Law Tools for Post-Conflict States:  Prosecution initiatives, HR/PUB/06/04, Geneva:  United 
Nations High Commissioner for Human Rights, 2006, p. 11-17.  
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registers of documents sent and received can be especially useful, as are reports from 
subordinate units to headquarters.  If the entity under investigation used electronic systems, 
tracking the email sent and received, particularly if the system created a receipt at the time an 
email is opened, can provide significant information for investigators. 
 
Prosecutors may obtain records from NGOs, international organizations, and church groups 
who were present in the region when the crimes occurred.  Pertinent records created by these 
institutions may include, for example, regular reports back to the entity’s headquarters, 
interviews with persons they are assisting, and correspondence with the local authorities as 
the organizations struggle to get permission to bring in or ship out goods, aid workers, or 
refugees.  Because many of these organizations have substantial experience in working in 
countries in crisis, their records providing an on-the-scene neutral’s point of view on events 
may have special probative value. 
 
Prosecutors have had some success in obtaining records from governments that were not part 
of the conflict.  The correspondence between an embassy and its headquarters may contain 
detailed reports that are useful in establishing the context of crimes; cables from the U.S. 
Embassy in Lima, Peru, to the State Department in Washington were used in the Fujimori trial 
in Peru, for example.5  And records of satellite over flights have been used in investigations of 
the movement of bodies from one mass grave to another in Bosnia.   
 
In addition to records of organizations, prosecutors use personal papers.  Diaries have been 
important in various cases.  A new source of information is recordings made by individuals, 
participants or not, with personal recording devices.  A sensation in the trial of Slobodan 
Milosevic at ICTY was the video made by a member of the Scorpions unit showing the July 
1995 execution of six Bosniaks from Srebrenica.6   
 
Finally, prosecutors may use captured records.  These were the key pieces of evidence in the 
post-World War II trials in Germany, for example. 
 
Court monitors  
 
Court monitoring programs are structured reviews of legal processes and the administration of 
justice, usually conducted by a team of persons who are independent of the legal system.  The 
monitors need access to records of cases proceeding through the justice system.  In addition to 
the court files per se, they also may seek access to the files that the prosecutor and the police 
hold on the case, to prison records, and to defense counsel files.   
 
Some court monitors try to establish an historic pattern of trends in handling particular kinds 
of cases, such as domestic violence.  These investigations can require extensive reviews of the 
older case files or court dockets; they may also use police records to track the way the police 
handled complaints made by the public.  
 
Institutional reform and the promotion of non-recurrence 
 
Institutional reform includes the rebuilding of the government structures, from justice systems 
to national archival practices. These structural changes include reviews and amendments of 
laws, regulatory reform, training to introduce new standards and ethical practices and 
renovation of physical structures, among others. 
 
Along with these formal structural changes, institutional reform may also involve assessing 
the conduct of individuals who were in positions of authority in the former regime.  This 
process, known as vetting or lustration, assesses a person’s integrity to determine whether he 
                                                
5 “Archives Expert Testifies in Fujimori Trial,” National Security Archive Update, September 8, 2008, 
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB256/index.htm 
6 “Origin of Video Footage of Execution of Six Bosniaks from Srebrenica,” press release, Humanitarian Law 
Center, 2007-12-17; Case No. IT-02-54-T, Prosecutor v. Slobodan Milosevic, Decision on Application for a 
Limited Reopening,” http://www.un.org/icty/cases-e/index-e.htm. 
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or she is suitable for further public employment.  Vetting processes aim to exclude from 
public service those persons whose employment would impair civic trust in legitimate public 
institutions.   
 
The first records used in a vetting process are personnel records, particularly those of the 
government or a political party.  Personnel records in a government may be held centrally or 
may be held in each agency; there may be official personnel records and informal ones held 
by supervisors.  It is likely that the military holds its own personnel records, and the police 
and other security services may maintain separate personnel files as well.  Personnel records 
usually have an index (in earlier times on file cards, today usually in an electronic system) 
that leads to a file on the person.7  Sometimes the card index will contain sufficient 
information for vetting purposes.  While it is useful to be skeptical about the veracity of any 
information in records of a repressive regime, personnel records, which the organization itself 
used to control its members, are often reliable.   Furthermore, because personnel files relate to 
the benefits of employees, documenting years of service or recording on-the-job injuries, 
employees demand that the records be correct.  This internal pressure makes personnel 
records systems operate with a fair degree of accuracy. 
 
Additional sources of information for vetting include police records (including those of secret 
police); court records; political party records; election registers; reports of bodies such as the 
United Nations and its agencies, NGOs, and truth commissions; media reports, both domestic 
and foreign; and independent investigation reports.8  These are particularly useful if the 
relevant personnel records are partial or their reliability is suspect. 
 
Truth-seeking and the right to know 
 
Truth seeking takes many forms.  The most basic is the search for the fate of missing persons.  
This may be a process of searching through records, interviewing people, exhuming burial 
sites, and conducting DNA tests.  
 
Just as individuals seek information on loved ones, the wider public seeks an answer to what 
happened within the society as a whole.  During the last quarter of the 20th century, one of the 
most popular vehicles for seeking societal truths has been the truth commission.   
 
Locating missing persons 
 
Searches for records relating to missing persons, particularly after an armed conflict, must 
utilize the broadest possible sources of records.  Logical imagination is required to think 
through what records might be relevant.  A useful initial research structure is to hypothesize 
what likely happened before, during, and after the disappearance.  If, for example, the 
assumption is that the government is responsible for the disappearance, the next step is to 
think about which government structures were probably involved before, during and after the 
disappearance and what records they created at the time.   
 
For example, in the case of a person who disappeared during a street demonstration, some of 
the questions to ask about activities before the demonstration might be: 

Were the police or another security body tracking the person in advance?   
Is there an index card on the person in their files?   
Is there a case file on the person?   
Was the person of interest to the military?   
Was the person previously arrested?  
Are there separate files on informers and do they contain copies of informers’ reports?   

                                                
7 Governments and political parties maintain lists or indexes of personnel, but so do clandestine structures.  For 
example, when the Colombian government captured a computer belonging to the FARC (Fuerzas Armadas 
Revolucionarias de Colombia), the computer contained lists of members.  Similarly, the capture of a computer 
belonging to Al-Qaeda in Iraq contained a list of members.   
8 Rule-of-Law Tools for Post-Conflict States:  Vetting:  An operational framework, HR/PUB/06/05, Geneva:  
United Nations High Commissioner for Human Rights, 2006, p. 17. 
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Which informers filed reports immediately prior to the demonstration?  Did the 
reports of any informer mention the missing person?   

 
Questions to ask about activities at the time of the demonstration could include:  

What were the orders to the security service on the day of the demonstration?   
What units were involved in containing the demonstration?   
Did the security service make audio recordings or videotapes of the demonstration?  
What reports did those units provide to their superiors after the demonstration?   
Did the superiors in turn make reports to the head of the service or the head of the 
government?   

 
Finally, some questions to ask about the records of organizations that might have been 
involved after the demonstration are: 

Where are the records of the initial booking and detention of persons arrested?   
Were the persons arrested photographed and are the photographs maintained in a 

separate file?   
Were the persons arrested fingerprinted and do the fingerprint files exist separately?  
Are there records of personal property taken from the arrested person?   
Are there records of admittances to the police or military hospital?   
Are there records of the transfer of a prisoner from one unit to another?   
Are there records of secret military courts?   
Are there records of transport, including flights over an ocean where bodies may have 

been dropped?   
Is there a set of records of the radio or telex operator in a unit, who retained a copy of 

everything he sent and received?  
 
Some searches for missing persons include exhumation projects.  Forensic teams excavating 
mass graves may begin work by using oral information provided to them, but the team may 
also corroborate leads by using the records of military or security units who were assigned to 
dig the graves or transport bodies.  Identification of remains today tends to use DNA testing, 
but medical and dental records may be helpful in confirming an identity if there is no known 
DNA from the missing person and no living survivor to provide DNA for comparison. 
 
Truth commissions  
 
Truth commissions are not bound by the formal rules of evidence required by a prosecution, 
and so they use a broader range of records than any other transitional justice institution.  Just 
as prosecutors need to understand the structure, functions and records of an organization, so 
do truth commissions.  Records of government (especially military, police, security services, 
civil registries, land records, courts and prosecutor records), records of non-government 
organizations, radio and television broadcasts, records of international organizations, NGO 
records, personal papers:  all have been used by a truth commission.  Many truth commissions 
have had difficulties obtaining military records; some have been able to use declassified 
documents obtained from other countries that shed light on military activities.  Most truth 
commissions take extensive oral testimonies, which records can help substantiate, expand 
upon or disprove.   
 
While most truth commissions have been in Latin America and Africa and have looked at 
events in the recent past, Canada has just created one—in partial settlement of a class action 
lawsuit—to look at the practices in the Indian Residential Schools between the late 19th 
century and the 1970s.  In this case, given the date span, archives in the government and 
churches and educational institutions will be central to the inquiry.   
 
Right to reparation  
 
The aim of reparation activities is to provide redress for harm suffered.  They can take many 
forms.  Official apologies, memorials, and commemorations are reparations by society to the 
victims as a whole.  Restitution of property (real estate or personal property), compensation 
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for losses, and rehabilitation are reparations to individuals or their heirs or, in a few cases, to 
defined groups such as a village or a tribe.  The societal forms of reparations often can be 
made without recourse to records, but records are crucial to reparations to individuals. 
 
In December 2005, the United Nations General Assembly adopted a resolution on “Basic 
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 
Violations of International Human Rights Law and Serious Violations of International 
Humanitarian Law.”9  It grouped reparations measures into five categories:  restitution, 
compensation, rehabilitation, satisfaction, and guarantees of non-repetition.  Restitution and 
compensation are particularly dependent on the use of records. 
 
Restitution 
Restitution, as defined in the Basic Principles, refers to measures which “restore the victim to 
the original situation before the gross violations” occurred.  The research required in 
restitution cases relating to the ownership of property is often complex and may require the 
use of many government and non-government records.  The question is, first, proving who 
owned what, and then, if the person is no longer alive, who are the heirs to that person’s 
estate.  To prove inheritance requires proving that the original owner is dead and then proving 
familial relationships and the inheritance pattern.  Civil registries, church records, hospital and 
medical records, and court probate files are all important sources in these cases.   
 
If the issue is land restitution and the government made the seizures, the government’s land 
records are critical archives. If the land was not seized but transferred under duress, notarial 
records and other local registries and maps may be particularly useful.   
 
If the issue is the restitution of movable personal property or a business, a wide variety of 
sources must be used, from insurance records to business registrations to notarial records of 
business transfers and sales.  The large investigations into the Nazi seizure of property such as 
art works have used every imaginable type of records, from museum registrations to insurance 
files to transport lists and more.   
 
The restoration of citizenship, the restoration of the right to vote, and the restoration of 
employment requires the use of documents that can prove the person’s prior status, such as a 
birth register from a hospital, a church record of marriages performed, a voter registration list, 
a court case file, or a labor record showing the employees at a specific place of work.  
 
Compensation 
Compensation is a payment by society for a wrong done in the past.10  A key question in 
compensation cases is who falls within the category of persons to be compensated.  After the 
political decision on the parameters of the class of beneficiaries, then individuals must 
demonstrate that they fall within the boundary.  Records here are essential. 
 
For example, in the United States, citizens of Japanese ancestry were interned in prison camps 
during World War II.  Starting in 1988, the government paid each individual a monetary 
compensation for the time he or she spent in the camp.11  To help determine eligibility for 
compensation, the government used the original cards that were maintained on each person 
sent to a camp.  The cards, preserved in the U.S. National Archives, were an early form of 
computer punch cards that the Archives was able to convert to a computer database.  In 
addition, Japanese-American NGOs had very complete lists of persons who were in the 
camps.  The use of these complementary documentary sources allowed the government to 
verify the validity of claims and pay compensation. 
 
 
                                                
9 General Assembly Resolution 60/147 of 16 December 2005. 
10 The Basic Principles state that compensation “should be provided for any economically assessable damage.”  
General Assembly resolution 60/147, annex paras. 19-23. 
11 In addition, the sites where the internment camps had been located are designated as national historic sites, a 
form of societal reparation. 
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Preserving the records of transitional justice institutions 
 
Institutions carry out all transitional justice processes.  These institutions may be international 
or national, permanent or temporary.  The national institutions may be a special part of an 
existing institution (court, prosecutor) or wholly new temporary bodies (vetting committees, 
truth commissions, reparation panels).  Most of them will be government institutions, with the 
special exception of court monitoring projects and some truth commissions, such as the truth 
commission sponsored by the Catholic Church in Guatemala.   
 
Records of transitional justice institutions must be managed competently while the institution 
is active.  Then, when the institution completes its work, its records need to be appraised and 
the permanently valuable portion transferred directly to an archives. 
 
It is crucial that the state decide what archives will be responsible for the records of the 
government’s transitional justice bodies.   At minimum, the records should remain within the 
national archival system.  If, for further government action, a successor body needs a portion 
of the records (for example, the records of a reparations commission are needed by the 
government’s treasury to pay claims), those records should be copied and provided to the 
successor body.  The original records should not be divided.  Only by keeping the records 
together can the government ensure that an accurate picture of what the body learned and did 
will be available to future users. 
 
 
Conclusion 
 
Just as states have the responsibility to protect their citizens, states have a responsibility to 
preserve the records people require to exercise their full human rights.  The impulse to destroy 
or distort records must be staunchly resisted.  
 
Archivists in all institutions are responsible for some records that impact human rights; these 
range from basic personnel records to the most sensitive records of secret courts to registers of 
land ownership.  Archivists must recognize the nexus between records and human rights and 
have the training and authority to select for permanent preservation those records that have 
significant value as evidence or information for protecting human rights.  Archivists must 
protect these records from harm, accidental or intentional.  And then archivists must provide 
access to the records, first by preparing finding aids and then making them available for use in 
accordance with legal authorization.  
 
Access to records is the key to combating impunity, to vetting officials, to discovering truth, 
and to providing reparations.  But just as there are pressures to open records there are 
countervailing pressures to keep them closed.  The question of access is fought in the political 
realm, not the archival, and is particularly contentious when the opening of records is linked 
to transitional justice processes.  Archivists can advise policymakers on the importance and 
characteristics of good access laws, but ultimately archivists administer whatever law the 
legislature enacts. 
 
In a transitional period, some people will argue that society should look forward not back, just 
close the book on the past.  But closing the book on the past does not mean closing the 
records: quite the opposite.  As the South African Truth and Reconciliation Commission 
wisely decided, “It was necessary to turn the page of history but first we needed to read that 
page.”12  In the archives, those pages wait for the readers. 

                                                
12 Alex Boraine, A Country Unmasked.  Oxford:  Oxford University Press, 2000, p. 5 


